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• How a particular social group is defined, including the recent case of DH
(Particular Social Group: Mental Health) Afghanistan

• Examples of PSGs

• How to evidence a new PSG

• Inter-relationship between PSG and persecution

• What kinds of persecution different PSGs may suffer



How a particular social group is defined

• Refugee Convention
• UNHCR Guidelines
• Qualification Directive
• Regulations 2006
• Common characteristics
• Distinct identity
• Membership of a PSG
• DH (Particular Social Group: Mental Health) Afghanistan [2020] UKUT 223 (IAC)
• The correct test: alternative or cumulative?
• Mental health as a PSG



Refugee Convention

1951 Convention relating to the Status of Refugees

Article 1A(2) of the Refugee Convention provides that a person will be a refugee if:

“…. owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is out-side
the country of his nationality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country; or who, not having a nationality and being
outside the country of his former habitual residence as a result of such events, is
unable or, owing to such fear, is unwilling to return to it.”

Particular social group is not defined by the Convention itself.



UNHCR Guidelines

UNHCR, Guidelines on international protection: membership of a particular
social group, May 2002

UNHCR describe PSG as the “ground with the least clarity”.

UNHCR lays down the concept of PSG as follows:

“A particular social group is a group of persons who share a common
characteristic other than their risk of being persecuted, or who are perceived
as a group by society. The characteristic will often be one which is innate,
unchangeable, or which is otherwise fundamental to identity, conscience or
the exercise of one’s human rights”



Qualification Directive

Council Directive 2004/83/EC of 29 April 2004, the Qualification Directive

Article 10(1)(d) lays down the concept of membership of a particular social group.

“Members States shall take the following elements into account when assessing the reasons
for persecution: …

(d) a group shall be considered to form a particular social group where in particular:

i. Members of that group share an innate characteristic, or a common background that
cannot be changed, or share a characteristic or belief that is so fundamental to identity
or conscience that a person should not be forced to renounce it, and

ii. That group has a distinct identity in the relevant country, because it is perceived as being
different by the surrounding society.”



2006 Regulations

The Refugee or Person in Need of International Protection (Qualification) Regulations 2006

Regulation 6 states:

(1) In deciding whether a person is a refugee….

(d) a group shall be considered to form a particular social group where, for example:

(i) members of that group share an innate characteristic, or a common background that
cannot be changed, or share a characteristic or belief that is so fundamental to identity
or conscience that a person should not be forced to renounce it, and

(ii) that group has a distinct identity in the relevant country, because it is perceived as being
different by the surrounding society;



Common Characteristics

• Innate characteristic: Inherent, intrinsic or a characteristic a person is born with. It
does not need to be immutable. E.g. Gender, age, certain disabilities, kinship.

• Common background that cannot be changed: Can be established with regard to
significant past experiences shared with others, or a hereditary status, social or
educational background. E.g. Former VOT, transgression of social mores such as
adultery, serious conditions such as HIV/AIDs.

• Characteristic or belief that is so fundamental to identity or conscience that a
person should not be forced to change or conceal: Typically characteristics that are
closely linked to the identity of the person or are an expression of a fundamental
human right. E.g. Sexual orientation and gender identity

• Common characteristics cannot be solely the fear of persecution itself, i.e. the
characteristic should exist independently from a fear of persecution.



Distinct Identity

• A group has a distinct identity because it is perceived as being different by the surrounding society.

• Distinct identity needs to be analysed according to the conditions prevailing in the country of origin.
A group can be perceived as being different in one country but not in another – K & Fornah, §13
Lord Bingham. Requires relevant up-to-date country evidence.

• Groups do not need to have a distinct identity with regard to the whole country of origin; the
existence of a PSG may be limited to certain regions/societies, i.e. the home area of the appellant.

• The perception of being different should not necessarily be understood as something negative.

• Examples of indicators that a group is perceived as being different include:

- Existence of criminal laws targeting a specific group, e.g. homosexuals

- Discrimination by the State or society

- Stigmatisation or ostracism by society.



Membership of a PSG

Leading cases: Shah and Islam [1999] 2 AC 629; K and Fornah [2006] UKHL

• Refugee Convention is not concerned with all cases of persecution but that based on discrimination.

• To identify a social group one must first identify the society of which it forms part.

• A social group need not be cohesive, i.e. the members of the social group do not need to know each
other nor be connected in any way.

• The PSG must exist independently of the persecution to which it is subject. However, discrimination or
persecution may be a relevant factor in determining the visibility of a group in a particular society.

• Not necessary to show that all members of the social group are persecuted.

• The size of the group is not relevant. A PSG can be composed of a very small number of persons (e.g.
persons with a rare illness) or of a higher number of persons (e.g. women in an entire country).



DH Afghanistan

DH is an important case for a number of reasons and is a useful vehicle to
examine how a particular social group is defined.

DH is a national of Afghanistan. In 2017 he was convicted of committing an act
outraging public decency and exposure. He was sentenced to 12 weeks
imprisonment and was considered to have met the criteria for deportation on
conducive good grounds. The SSHD’s refusal of a protection and human rights
claim was appealed. The FTT dismissed the appeal against the refusal of the
asylum claim and entitlement to a grant of humanitarian protection but
allowed the appeal on Article 3 ECHR grounds. DH appealed. An error of law
was found in that the FTT had failed to determine whether DH was at risk of
serious harm for a Refugee Convention reason. The case raised the following
issue: if a person is at real risk due to their mental ill-health, are they being
persecuted by reason of their membership of a PSG?



Correct test to recognising a PSG: cumulative or 
alternative?
The cumulative approach:

Article 10(1)(d) of the QD and Regulation 6 both use the word ‘and’ as an adjunctive
to subparagraphs (i) and (ii). Literally read, for a PSG to be recognised, there must be
both a common characteristic and a distinct identity in the relevant country.

The alternative approach:

The UNHCR disagree with this definition. It takes the view that it is sufficient for a
group to establish either a common characteristic or distinct identity, i.e. the criteria
in subparagraphs (i) and (ii) should be treated as alternatives such that a PSG exists
where either criterion is met rather than both.

The UNHCR recommended amending Article 10(1)(d) to replace ‘and’ with ‘or’ to
avoid protection gaps.



DH Afghanistan: correct test

UT in DH agreed with the view of UNHCR.

The headnote reads:

“1. The Geneva Convention relating to the Status of Refugees 1951
provides greater protection than the minimum standards imposed by a
literal interpretation of Article 10(1)(d) of the Qualification Directive
(Particular Social Group). Article 10(d) should be interpreted by replacing
the word “and” between Article 10(1)(d)(i) and (ii) with the word “or”,
creating an alternative rather than cumulative test.”



Departure from previous tribunal authority

• In DH, UT departs from previous tribunal authority and approves obiter views of the
majority of HL in K and Fornah.

• UT in SB (PSG – Protection Regulations – Reg 6) Moldova CG [2008] UKAIT 0002
had, “not without a great deal of hesitation”, decided that the two subsections in
Article 10(1)(d) had to be read together meaning that an appellant had to satisfy
both subparagraphs – the cumulative approach.

• The reasoning was that any other interpretation would only “do violence” to the
adjunctive ‘and’ and this was in accordance with the general interpretation that a
PSG should always be considered against the context of the society in question. A
possible issue as to whether the QD properly reflected the RC was sidestepped.

• UT in AZ (Trafficked women) Thailand CG [2010] UKUT 118 (IAC) followed SB.



DH relies on UNHCR guidelines and K & Fornah

• Lord Bingham quoted UNHCR’s definition of PSG with approval (§15).

• If Article 10(1)(d) were to be interpreted as meaning that a social group could only be recognised as a PSG if it
satisfies both of subparagraphs (i) and (ii), propounds a more stringent test than is warranted (§16).

• Lord Brown commented that any Regulations made under the QD would have to be interpreted consistently
with UNHCR’s definition of PSG, i.e. an alternative approach (§118).

• Majority decision: PSG may be formed either because its members share a characteristic (the ‘protected
characteristic’ approach) or because they are perceived as having a distinct identity by society (the ‘social
perception’ approach).

• Obiter views however, UT reasoned it should be very reluctant not to follow the thought-out views (§57): there
is “clear, highly persuasive support in the majority’s views in K and Fornah and clarification provided by the
UNCHR to establish the tests for a PSG under the RC is a disjunctive (alternative) test” (§57).

• Main purpose of the provisions in the QD and Regulations is to protect persons from being persecuted.

• Establishing membership of a PSG only one part of the refugee definition. It is different to establishing a real
risk of being persecuted (§74).



Status of DH Afghanistan

• Conflicting tribunal authority – potential for FTT to follow DH or SB.

• Whether UT in DH had the power to ‘interpret’ Article 10(1)(d) of QD as
did?

• Whilst UT purporting to interpret Article 10(1)(d), in fact the decision is
that the word ‘and’ should be replaced by ‘or’.

• Noteworthy, UNHCR recommended that the QD be amended – not that
it could be read as replacing ‘and’ with ‘or’ – and no subsequent
amendment to either the QD or the Regulations.

• Be mindful that FTT may not follow DH and prepare case accordingly.



Mental illness

• UT grappled with different mental illnesses by cause, type, degree, seriousness etc.

• Do not need a firm diagnosis: a person cannot be denied the right to international protection just because a
label cannot be given to their condition (§86).

• ‘Mental disability’ is broad and encompasses mental ill health, learning disabilities/developmental
disorders/neurodiverse conditions and brain damage (§41).

• The degree of disability in each individual’s case will vary enormously (§42).

• Must be sufficiently cogent evidence to enable a clear finding to be made that a person is suffering from a
serious mental illness (§43).

• Less serious illnesses not to be excluded: key issue is how an individual is viewed in the eyes of a potential
persecutor. Possible that those suffering a lesser degree of illness may also face a real risk. Fact specific
assessment depending upon the nature of the illness, how it manifests itself, and country conditions (§79).

• Assessment of all issues must be made at the date of the decision or, on appeal, at the date of the hearing.



Mental illness as a PSG

• Social group is a broad and flexible concept that should be read expansively.

• Can include persons who faces a real risk of persecution as a result of mental health (§76).

• If those with a mental disability share a common characteristic or are perceived as a
distinct group by society, qualify as a PSG under the Refugee Convention (§77).

• People with mental disabilities can be said to share a common characteristic that sets them
apart from those within society who have no such concerns. Whether they are treated as a
cognisable group is a question of fact in each case (§78).

• Issue is how a person with a mental disability will be viewed and treated in the society in
which they live.

• Persons with mental disabilities can fall within the social group category and should qualify
for refugee protection if they face a real risk of persecution on account of their disability
from which the state cannot or will not provide protection (§102).



Establishing membership of mental illness PSG

You will need:

1. Up-to-date medical evidence, which includes an address of the
nature of the illness, how it manifests itself and its seriousness. A firm
diagnosis is not required however, it would be useful to have an
explanation as to why one cannot be made.

2. Evidence from any other source as to the appellant’s behaviour traits
as a result of his mental illness.

3. Expert and/or country evidence as to how mentally ill persons are
viewed and treated by the State and society in their country of origin; the
adequacy and accessibility of mental health services



Women as a PSG

The existence of a discriminatory law or practice does not necessarily establish in
itself a PSG but it forms an indication. Women is a PSG in some countries but not
others.

Sub categories of gender…

• Women/girls who refuse to undergo FGM

• Women who have been victims of sexual violence (and face stigmatisation)

• Women who were formerly prostitutes (face ostracism, discrimination, punishment
or ill treatment)

• Women who are survivors of human trafficking (ostracised by the family and
society)

• Women transgressing social mores

Shah and Islam establishes PSG for women in Pakistan. Check country guideline list

Accepted in CPINs for Iran, Jamaica, Nigeria



Sexual orientation & gender identity as a PSG

Sexual orientation and gender identity: HJ (Iran), X, Y and Z (CJEU)

Accepted in CPINs for Gambia, Ghana, Iraq, Morocco, Nigeria, Pakistan,
Russia (inc ‘imputed’), Zimbabwe

Mx M (gender identity – HJ (Iran) - terminology) El Salvador [2020] UKUT
00313 (IAC)

- Accepted as a PSG by Home Office

Note reference to Equal Treatment Bench Book – respect for a person’s
gender identity (regardless of Gender Recognition Certificate)



Examples of PSG

Children: LQ (Age: immutable characteristic) Afghanistan [2008] UKAIT
00005

FGM: children and parents

K and others (FGM) Gambia CG [2013] UKUT 62 (IAC)

Accepted in CPINs for Iraq, Nigeria

Katrinak v The Secretary of State for the Home Department [2001] EWCA
Civ 832: possible to persecute a husband or a member of a family by
what you do to other members of his immediate family



Examples of PSG

Victims of “honour killing”

Accepted in CPIN for Iraq (for Iran, CPIN on honour crimes against women has
the PSG as women)

Adultery

Accepted in CPIN for Iran for women (could potentially also run as a religious
claim)

Family – the PSG par excellence. Applied in blood feud cases: EH (blood feuds)
Albania CG [2012] UKUT 348 (IAC) (para 62). Accepted in CPIN for Iraq



Examples of PSG

Victims of trafficking

SB (PSG - Protection Regulations - Reg 6) Moldova CG [2008] UKAIT
00002

AM and BM (Trafficked women) Albania CG [2010] UKUT 80 (IAC)

AZ (Trafficked women) Thailand CG [2010] UKUT 118 (IAC)

HD (Trafficked women) Nigeria CG [2016] UKUT 00454 (IAC) (and in CPIN)

Accepted in CPIN for Vietnam (no gender specified)

Future victims? Could run as child, lone woman – potential trafficking is
the persecution



Persons with disabilities as PSG

• Extremely broad range of disabilities

• Surprisingly few claims on this basis – reflects the very problem which is
lack of participation, mobility etc

• Very little caselaw or commentary – DH is a start

• How to evidence? Specific sources:

– Committee on the Rights of Persons with Disabilities (CPRD)

–Organizations dealing with that specific disability

–Local human rights organizations



How to evidence a new PSG

For now, evidence both:
• Relevant characteristic or common background AND
• Distinct identity
Lord Bingham in Fornah (at para 15), quoting UNHCR:
If a claimant alleges a social group that is based on a characteristic determined
to be neither unalterable or fundamental, further analysis should be
undertaken to determine whether the group is nonetheless perceived as a
cognizable group in that society. So, for example, if it were determined that
owning a shop or participating in a certain occupation in a particular society is
neither unchangeable nor a fundamental aspect of human identity, a
shopkeeper or members of a particular profession might nonetheless
constitute a particular social group if in the society they are recognized as a
group which sets them apart."



How to evidence a new PSG

SB - social stigmatisation of victims and fact they rarely avail themselves of
follow-up assistance because of concerns about members of their home
communities learning about their experience: para 105).
AM and BM – Tribunal found that female victims of trafficking would be
members of a particular social group bearing in mind negative societal
attitudes to women perceived as not complying with strict Albania mores and
the fact they had been trafficked being an obvious inference from being in a
shelter for some time and where there would be attempts to identify their
family and mutual acquaintances by employers/colleagues/new acquaintances
(para 165).
(1) evidence of how victims are labelled e.g. kurva in Albania
(2) how victims respond for fear of stigma – not accessing services for

trafficking victims.



How to evidence a new PSG

• Country expert – make sure you ask about societal views, treatment

• UN human rights treaty bodies – women, disabilities

• Specific news sources – Pink News

• Special interest organizations

• Local organizations

• US Trafficking in Persons reports

Also typical sources

• UNHCR eligibility guidelines, Amnesty, Human Rights Watch, Freedom
House, US State Dept etc



Inter-relationship between PSG & persecution

• Individual assessment – not every member of the PSG to be at risk –
could be personal circumstances under which one member of a PSG is
not at risk but another is

–E.g. women or victims of trafficking cases where family support means not at
risk of destitution etc

–See the trafficking CGs for factors that exacerbate or lessen someone’s
vulnerability

• Must be a causal link between the PSG and the persecution



What kinds of persecution different PSGs may suffer

Article 9(1) of the Qualification Directive and Regulation 5(1) of the
Qualification Regulations say that an act of persecution must

be sufficiently serious by its nature or repetition as to constitute a severe
violation of basic human rights, in particular the rights from which
derogation cannot be made under Article 15(2) of the European
Convention for the Protection of Human Rights and Fundamental
Freedoms [Articles 2, 3, 4(1) – prohibition on slavery and servitude – & 7]

be an accumulation of various measures, including violations of human
rights which is sufficiently severe as to affect an individual in a similar
manner as mentioned in point (a)



What kinds of persecution different PSGs may suffer

They then give a list of examples of persecution which are

(a) an act of physical or mental violence, including an act of sexual violence;

(b) a legal, administrative, police, or judicial measure which in itself is
discriminatory or which is implemented in a discriminatory manner;

(c) prosecution or punishment, which is disproportionate or discriminatory;

(d) denial of judicial redress resulting in a disproportionate or discriminatory
punishment;

(e) prosecution or punishment for refusal to perform military service in a
conflict, where performing military service would include crimes or acts falling
under regulation 7.

The Qualification Directive alone also includes: 
(f) acts of a gender-specific or child-specific nature



What kinds of persecution different PSGs may suffer

Exploitation

Sexual violence is mentioned in the specific examples but labour
exploitation is a real risk for PSGs such as lone women and former VOTs

This should be argued to be a ‘severe violation of particular human
rights,’ particularly given there’s a reference to Article 4 ECHR (albeit not
specifically to Article 4(2) on forced and compulsory labour)



What kinds of persecution different PSGs may suffer

Destitution
The House of Lords in Limbuela was looking at the relationship between Article
3 ECHR and destitution in the context of asylum support. Lord Bingham said
that although the threshold is a high one:
I have no doubt that the threshold may be crossed if a late applicant with no
means and no alternative means of support, unable to support himself is, by
the deliberate action of the state, denied shelter, food or the most basic
necessities of life’

In the Article 8 ECHR case of MA (Prove destitution) Jamaica [2005] UKIAT, the
IAT says ‘clear evidence’ would be required. The IAT may look into how the
individual has previously supported themselves and why it is reasonably likely
not to be possible to find work in the home country.



What kinds of persecution different PSGs may suffer

Normally, this depends on interlocking factors, that you would tend to look at to
establish the PSG in the first place and re reasonableness of internal relocation. In FB
(Lone women – PSG – internal relocation – AA (Uganda) considered) Sierra Leone
[2008] UKAIT 00090, AIT said that ‘if survival comes at a cost of destitution, beggary,
crime or prostitution, then that is a price too high.’

Factors such as:

1. General economic situation and unemployment levels

2. Unemployment levels for person with client’s characteristics e.g. youth, woman

3. Discrimination in accessing client e.g. if disabled, LGBT. Look at UN human rights
committees (CEDAW, CPRD), local human rights organizations

4. Client’s skills, qualifications and previous work experience

5. Childcare

6. Mental health



David Gilmore | Director
M: 07779 713 886
T: 01509 214 999
E: david@dglegal.co.uk

Thanks for watching!


