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Background

ET Claims:

Disability Discrimination:

2014/5: 3,106 (61,308)

2017/8: 5,354 (109,706)

2018/9: 4,930 (93,817)



Mean Tribunal Awards



Approaching the definition of disability

The Act demands an intense focus on the words of the statute. The focus is on what those 
words require. What must be avoided by a Tribunal is a general discussion as to the way in 

which an employer has treated an employee generally or (save except in specific 
circumstances) as to the thought processes which that employer has gone through.

“ “
Royal Bank of Scotland v Ashton 
UKEAT/0542/090/LA



Disability Discrimination: The EqA Framework
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Essential Guidance



Disability – Statutory Definition

S.6 Equality Act 2010:

“ 1) A Person (P)has a disability if –

(a) P has a physical or mental impairment, and

(b) the impairment has a substantial and long-term adverse effect on P’s
ability to carry out normal day-today activities”



Disability – Statutory Definition

Four Key Questions:

1) Does the person have a physical or mental impairment?

2) Does that impairment have an adverse effect on their ability to carry
out normal day-to-day activities?

3) Is that effect substantial?

4) Is that effect long-term?

Goodwin v Patent Office – [1999] IRLR 4 (EAT)



The Tribunal’s approach (1)

Frequently, there will be a complete overlap…but it will be as well to bear all four of them in 
mind. Tribunals may find it helpful to address each of the questions but at the same time be 

aware of the risk that disaggregation should not take one’s eye off the whole picture…

The focus of attention required by the Act is on the things that the applicant either cannot do 
or can only do with difficulty, rather that on the things that the person can do.

“ “
Goodwin v Patent Office [1999] IRLR 
4 (EAT)



The Tribunal’s approach (2)

It remains good practice in every case for a tribunal to state conclusions separately on 
questions of impairment and of adverse effect (and, in case of adverse effect, the questions of 

substantiality and long-term effect arising under it) as recommended in Goodwin.

…the tribunal should not proceed by rigid consecutive stages. Specifically, in cases where 
there may be a dispute about the existence of an impairment it will make sense..to start by 

making findings about whether the claimant’s ability to carry out normal day-to-day activities 
is adversely affected (on a long-term basis) and to consider the question of impairment in 

the light of those findings.

“ “
J v DLA Piper UK LLP (UKEAT/0263/09/RN)



“Impairment” (1)

“..its ordinary and natural meaning” (McNicol v Balfour Beatty [2002]
IRLR 711)

Case by case – Evidence is critical.

DICTIONARY:

Impairment [ im-pair-muh nt] (noun)

“the state of being diminished, weakened, or damaged, especially mentally or physically”



“Impairment” (2)

When considering impairments, it is not necessary for the cause of the
impairment to be established ( Walker v Sita Information Networking
Computing Ltd UKEAT/0097/12/KN)

If there is a dispute as to the existence of any impairment – the focus
ought to be on the effects (J v DLA Piper UK LLP UKEAT/ 0263/09)



“Impairment” (3)

But mental impairment versus a mere significant adverse reaction?

J v DLA Piper / RBS v Morris (UKEAT /0436/10) / Herry v Dudley
Metropolitan Council UKEAT0100

COVID-19

Mental Impairment Significant adverse 
reaction



“Impairment” (4)

Mental v Physical

DSM IV : Number of Recognised Disorders



“Day to Day Activities” (1)

• “”In general, day-to-day activities are things people do on a regular or daily basis,

and examples include shopping, reading and writing, having a conversation or using
the telephone, watching television, getting washed and dressed, preparing and
eating food, carrying out household tasks, walking and travelling by various forms
of transport, and taking part in social activities.” (Paragraph D3) EqA Guidance

• This does not include “activities which are normal only for a particular person or
small group of people” (paragraph D4).” EqA Guidance

• Normal day-to-day activities do not include specialised activities such as “playing a
musical instrument..., activities where very specific skills or level of ability are
required; or playing a particular sport to a high level of ability” (paragraph D9).



“Day to Day Activities” (2)

• Ekpe v Commissioner of Police for the Metropolis [2001] IRLR 605

• On what is “normal”:

• “what is normal cannot sensibly depend on whether the majority of people do it.

The antithesis... is between that which is ‘normal’ and that which is ‘abnormal’ or

‘unusual’ as a regular activity, judged by an objective population standard”.



“Day to Day Activities” (3)

• Career related examinations and assessments Paterson v Commissioner of Police [2007]

IRLR 763

• Night work (CC Dumfries & Galloway v Adams (UKEATS/0046/08))

• Standing for long periods (Adermi v London & SE Railway (UKEAT/0316/12))

• Lifting and moving weights up to 25 kg (Banasczyk v Booker Ltd (UKEAT 0132/15))

• Young Children and Normal Activities ? – possibly. (Reg 6 Disability regulations)

But :

Participation and progression in a particular profession is not, by itself, a normal day-to-day
activity (Chief Constable of Lothian and Borders Police v Cumming EATS/0077/08)



“Substantial”

S.212(1) EqA 2010 – substantial means “more than minor or trivial”

See B1 EqA 2010 Guidance.

Leonard v South Derbyshire Chamber of Commerce [2001] IRLR 19

But minor effects of impairment cannot become substantial simply by
virtue of the employers reaction (Cumming)

What wouldn’t be ‘substantial’ ?



“Long Term”

An impairment will have a long-term effect only if:

• It has lasted at least 12 months;

• The period for which it lasts is likely to be 12 months; or

• It is likely to last for the rest of the life of the person affected.

(Paragraph 2(1)(a)-(c), Schedule 1, EqA 2010.)



“Long Term – Past Disabilities?”

See s.6(4) EqA 2010:

“A reference…to a person who has a disability includes a reference to a
person to a person who has had the disability”



“Long Term – Recurrent Conditions?”

If an impairment ceases to have a substantial adverse effect on a
person’s ability to carry out day-to-day activities, it is to be treated as
having that effect if that effect is likely to recur

(paragraph 2(2), Schedule 1, EqA 2010).

Mowat-Brown v University of Surrey [2002] IRLR 235

Swift v CC Wiltshire Constabulary [2004] IRLR 540



“Long Term – Progressive Conditions?”

An employee will be deemed to have an impairment with a substantial
adverse effect on their normal day-to-day activities if they suffer from
a progressive condition (such as muscular dystrophy) and can show
that:

As a result of the condition, they have an impairment which has or had some
effect on their day-to-day activities; and

The condition is likely to result in an impairment having a substantial adverse
effect.

(Paragraph 8, Schedule 1, EqA 2010.)



“Long Term – Cumulative Effects?”

The Equality Act 2010 Guidance states that an impairment might not
have a substantial adverse effect on a person’s ability to undertake a
particular day-to-day activity in isolation. However, it is important to
consider whether:

It effects on more than one activity when taken together, could result in an
overall substantial adverse effect; and/or

Whether the cumulative effects of more than one impairment should be
taken into account.



“Long Term – Medical /Other Treatments?”

An impairment will be treated as having a substantial adverse effect on
a person’s ability to carry out normal day-to-day activities if:

Measures are being taken to treat it or correct it; and

But for the measures, the impairment would be likely to have that
effect.

(Paragraph 5(1), Schedule 1, EqA 2010.)



“Deemed Disabilities”

No need for definitional argument:

Blindness and sight-impairment (Equality Act 2010 (Disability Regs)
2010/2128 reg.7)

Severe disfigurement (Sch.1, Part 1, para.3, EqA 2010)

Cancer (Sch.1, Part 1, para 6(1) EqA 2010)

HIV (Sch.1, Part 1, para 6(1) EqA 2010)

Multiple Sclerosis (Sch.1, Part 1, para 6(1) EqA 2010)



“EXCLUDED conditions”

Alcohol, nicotine or substance addiction (Disability Regs, para.3)

Tendency to set fires (Disability Regs para.4)

Tendency to steal (Disability Regs para.4)

Tendency to physical or sexual abuse of other persons (Disability Regs,
para.4)

Exhibitionism (Disability Regs, para.4)

Voyeurism (Disability Regs, para.4)

Tattoos and body piercing (Disability Regs, para. 5)

Hayfever (Disability Regs, para.4)



Disability – Statutory Definition

S.6 Equality Act 2010:

“ 1) A Person (P)has a disability if –

(a) P has a physical or mental impairment, and

(b) the impairment has a substantial and long-term adverse effect on P’s
ability to carry out normal day-today activities”
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