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Harassment: Useful Sources

EHRC Employment Statutory Code of Practice
EHRC Services, Public Functions and Associations Statutory Code of
Practice
EHRC Technical Guidance on Harassment (15 January 2020)
ACAS guide to bullying and harassment at work
The Equality Act 2010 explanatory notes.



s.26 EqA 2010: General Definition
A person (A) harasses another (B) if A engages in unwanted conduct related to a relevant protected characteristic
which has the purpose or effect of either:
Violating B's dignity, or
Creating an intimidating, hostile, degrading, humiliating or offensive environment for B. (s.26(1)) ‘proscribed env’t’

In deciding whether conduct shall be regarded as having the effect referred to above, the following must be taken
into account:
The perception of B.
The other circumstances of the case.
Whether it is reasonable for the conduct to have that effect. (s.26(4))

Marriage and civil partnership, and pregnancy and maternity, are not relevant protected characteristics for the
purposes of the general definition (s.26(5)).



s.26 (2) EqA 2010: Conduct of a Sexual Nature 
(Sexual Harassment)

A also harasses B if A engages in unwanted conduct of a sexual nature,
and the conduct has the purpose or effect referred to in the general
definition (s.26(2))



s.26 (3) EqA 2010: Rejection of or submission to 
conduct of a sexual nature

A also harasses B if:
A or another person engages in unwanted conduct of a sexual nature
or that is related to gender reassignment or sex.
The conduct has the purpose or effect referred to in the general
definition.
Because of B's rejection of or submission to the conduct, A treats B
less favourably than A would treat B if B had not rejected or submitted
to the conduct (s.26(3)).



‘Unwanted Conduct’(1)

‘Unwelcome or uninvited’
A one-off incident can constitute harassment (Reed & Ors v Stedman)
There is no’ test the water’ defence (Insitu Cleaning Co v Heads)
Long term toleration ≠ wanted conduct – but this is fact specific –
Munchkins Restaurant Ltd v Karmazyn c.f. Evans v Exactly Corp (both EAT)
A claimant does not have to share the protected characteristic in
question for the conduct to be ‘unwanted’ (Noble v Sidhil Ltd & Or)



‘Unwanted Conduct’(2)

No requirement that the alleged harasser be of the same or different sex,
race, etc, to the victim for a successful claim (Gashi v European Pensions
Management Ltd )
The employee does not even have to be present when words/actions
occur (Dawkins v Benham Publishing Ltd ; Morgan v Halls of Gloucester)
Hand gestures and noises can be sufficient (Basile v RCGP)
Colleagues downloading pornography (Moonsar v Fiveways Express
Transport Ltd)



‘Related to’ 

‘Related to’ is wider than direct discrimination (‘because of’)

Conduct, regardless of the reason for it, that is otherwise related to a
protected characteristic because of the form it takes. For example,
engaging in racist or homophobic "banter" at work that might offend
co-workers regardless of their race or sexual orientation. Such conduct
might be directed at the claimant, or another person, or no-one in
particular.

(English v Thomas Sanderson Ltd [2008] EWCA Civ 1421)



Associated and Perception Harassment
Guidance from Peninsula Business Services v Baker UKEAT /0241/16:

A claimant may only bring a harassment claim where they do not possess a protected
characteristic in the following circumstances:

Where the claimant is harassed because of their association with someone who has the
protected characteristic (Coleman v Attridge Law).

Where a protected characteristic is attributed to the claimant and they are subjected to
harassment related to that protected characteristic (English v Thomas Sanderson Blinds Ltd).

Where the claimant is perceived (wrongly) to have the protected characteristic and subjected
to harassment related to that protected characteristic.



‘Related to’- some examples
A worker has a son with a severe disfigurement. His work colleagues make
offensive remarks to him about his son’s disability. The worker could have a
claim for harassment related to disability.

A female worker has a relationship with her male manager. On seeing her with
another male colleague, the manager suspects she is having an affair. As a
result, the manager makes her working life difficult by continually criticising
her work in an offensive manner.

Paul is disabled and often teased by his line manager about his disability.
Richard shares an office with Paul.



‘Related to’- another example

‘A Muslim worker has a conversation with a colleague about so-called ''Islamic
State" fighters. The worker relays to the colleague some comments made by a
journalist about Islamic State fighters which are of a positive nature.
Later that month the colleague approaches the worker and asks, "Are you still
promoting Islamic State?". The worker is upset at the allegation that he promotes
Islamic State and brings a claim of harassment related to religion or belief’ .

‘Related to?’



Purpose or effect of violating dignity or creating a 
proscribed environment
Richmond Pharmacology v Dhaliwal– EAT held a proscribed environment was created 
where reference made by employer to employee ‘being married off in India’. 

However, the EAT further noted in Dhaliwal, that an individual's dignity would not
necessarily be violated: 

"by things said or done which are trivial or transitory, particularly where it should have 
been clear that any offence was unintended.. While it is very important that employers, 
and tribunals, are sensitive to the hurt that can be caused by racially offensive 
comments or conduct …, it is also important not to encourage a culture of 
hypersensitivity or the imposition of legal liability in respect of every unfortunate 
phrase” [22]



Purpose or effect of violating dignity or creating a 
proscribed environment

Betsi Cadwaladr University Health Board v Hughes & Ors–held  that a 
proscribed environment was created due to treatment related to Claimant’s 
Parkinson’s disease but the EAT observed:

“the word “violating” is a strong word. Offending against dignity, hurting it, 
is insufficient. “Violating” may be a word the strength of which is 
sometimes overlooked. The same might be said of the words “intimidating” 
etc. All look for effects which are serious and marked, and not those which 
are, though real, truly of lesser consequence”



Purpose or effect of violating dignity or creating a 
proscribed environment

Heafield v Times Newspaper Ltd UKEAT/1305/12:

Held: a proscribed environment was not created where reference made by line
manager to Roman Catholic sub-editor:

‘Can anybody tell me what's happening to the f****ng Pope?’.



Purpose or effect of violating dignity or creating a 
proscribed environment
Weeks v Newham College of Further Education– EAT held proscribed 
environment was not created:

C claimed sex harassment (nipple cartoons and gender specific terms)
Decisions on environment are highly context sensitive
Whether conduct is directed at the claimant is relevant but not decisive
The timing of C’s objection can be evidentially important – but note difficulties
of complaining in sex cases.
Where gender specific terms used over long term, doesn’t prevent a
proscribed environment being created
Frequency of conduct complained of is not irrelevant.



Purpose or effect of violating dignity or creating a 
proscribed environment

An ‘environment’ may be created by a single act of unwanted conduct, but the
effects of that single act must be longer in duration to do so

(Paragraph 2.3.1 EHRC guidance on harassment.)



Recap – the fact sensitive factors..

Was the conduct unwanted or invited?

Did the complainant gladly participate?

Did the conduct become unwanted at a later point?

Was the conduct ‘related to’ the relevant protected characteristic or upon the
facts could it be argued that it related to something different?

Was it objectively reasonable that the conduct complained of should create a
proscribed environment?

Did the employer take ‘all reasonable steps’ so as to evade liability under
s.109(4)



Harassment– employer & employee liability (1)

‘For the purposes of the EA 2010, anything done by an employee in the course
of their employment is treated as having also been done by the employer
(s.109(1))

Most harassment claims are between colleagues – therefore, the employer
can be liable for harassment in these circumstances, whether or not the
harassment is done with the employer's knowledge or approval (s. 109(3))

However, there is a defence available to an employer or principal if it can show
that it took "all reasonable steps" to prevent the employee from doing the
discriminatory act or from doing anything of that description (s. 109(4)).



Harassment– employer & employee liability (2)

Employees, independent of their employer may be personally liable for
acts of harassment (s.110(1))
Employees potentially remain liable whether or not the employer is
found liable for the unlawful act and/or whether there is a claim against
the employer (s. 110(2))
However, an employee may evade liability if they can show they relied on
a statement by a colleague that the act was lawful and it was reasonable
for the employee to rely on such a statement (s. 110(3)(b))
It is a criminal offence to knowingly or recklessly make such a statement
s.112(3)



Harassment– instructing, causing or inducing – s.111

A person (A) must not knowingly help another (B) to do anything…in relation to (C ) which amounts to
a contravention of the Act (s.111(1-3))

Proceedings can be brought by (B) (C ) and the EHRC (s.111(5)(a-c))

A B C

Instruction, causal act or 
inducement to B to do 
something unlawful to C

Contravention of Equality Act 
upon C (act of harassment)

B and C both have a right of action if either suffer a detriment as a result 
of  A’s  conduct  (s.111(5))



Harassment– ‘aiding’ contraventions – s.112

A person (A) must not knowingly help another (B) to do anything… which amounts to a contravention of the Act
(s.112(1))

It is a defence for (A) to rely on a statement by (B) that the help did not contravene the Act and it was reasonable
to do so.

(B) commits a criminal offence if he/she knowingly or recklessly makes such a statement that is materially false or
misleading (s.112(3)

AB
“Help me do ‘X’ – let’s screen out  applicants of 
‘Y’ race – there is a specific lawful exemption..”

“Sure, if you say so..”



Protection from Harassment Act 1997

In summary form, harassment under the PHA is:
“A course of conduct (2 incidents or more) which amounts to harassment and which
the perpetrator knows or ought to know amounts to harassment” (s.1(1) & s.7(3)(a))
This can include ‘speech’ (s.7(4))
And may include ‘alarming the person or causing the person distress’ (s.7(2))
The conduct must be ‘oppressive and unreasonable’, targeted at the individual and
‘calculated to cause alarm and distress’.
There is a distinction between the ‘ordinary banter and badinage of life’ and
‘genuinely offensive behaviour’ (Majorwski)
The test for harassment is purely objective.



Protection from Harassment Act 1997

Advantages

Harassment doesn’t need to be ‘related to’ a protected characteristic

PHA claims are not limited to acts done ‘in the course of employment’ – wider
factual matrix.

Limitation is 6 years (c.f. within 3 months under s.123 EqA 2010)

Superior remedies – damages, injunctive relief and enforcement (s.3(2),s.3(3),
s.3(6), s.3(8-9))

Effective against vexatious ex-employees

Possible alternative to claiming constructive dismissal?



Protection from Harassment Act 1997

Disadvantages

Higher threshold than EqA 2010

‘Prevention of crime’ and ‘reasonableness’ defences (s.1(3))

Need for 2 or more acts to establish a ‘course of conduct’

Necessary to prove intention

County Court – 3rd party costs



Simon McCrossan| Barrister
E: mccrossan@clerksroom.com 

Submit via Zoom Chat

Any Questions?



Simon McCrossan (2010) Barrister, Clerksroom

One of Simon's main practice areas is employment law and he 
has successfully represented both Claimants and Respondents 
across a wide range of discrimination cases. He has a strong 
track record of settling cases before Tribunal, after successful 
Preliminary Hearings. 

Email: mccrossan@clerksroom.com
Tel: 01823 247 247
Connect on LinkedIn: www.linkedin.com/in/simonmccrossan



Simon McCrossan| Barrister
E: mccrossan@clerksroom.com 

Thanks for watching

Any Questions?
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