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Article 8 ECHR

Right to respect for private and family life

1 Everyone has the right to respect for his private and family life, his 
home and his correspondence.

2 There shall be no interference by a public authority with the exercise of 
this right except such as is in accordance with the law and is necessary in 
a democratic society in the interests of national security, public safety or 
the economic well-being of the country, for the prevention of disorder or 
crime, for the protection of health or morals, or for the protection of the 
rights and freedoms of others



Article 8 ECHR in immigration law

• Attempt to codify in Immigration Rules from 2012: Part 7 section 
entitled ‘Private Life’, Part 13 section entitled ‘Deportation and Article 
8’ and Appendix FM: Family Member which in para GEN.1 says 
‘reflects how, under Article 8 of the Human Rights Convention, the 
balance will be struck between the right to respect for private and 
family life and the legitimate aims’, as well as public interest 
considerations and section 55 duty to safeguard and promote the 
welfare of children in the UK

• Extensive litigation resulted in (a) many amendments and (b) 
acceptance this is a legitimate approach



Article 8 ECHR in immigration law

• Rules must be considered first: Bossade (Sections 117A-D: Inter-
relationship with Rules) [2015] UKUT 415 (IAC) 

• Where Rules met cannot point to maintenance of immigration 
control: (OA and Others) (human rights; ‘new matter’; s. 120) Nigeria 
[2019] UKUT 65 (IAC); will be positively determinative: TZ (Pakistan) 
and Another v SSHD [2018] EWCA Civ 1109

• But otherwise are just the starting point: Patel & Ors v SSHD [2013] 
UKSC 72 (para 52)

• Part 5A of the Nationality, Immigration and Asylum Act 2002 
(introduced by Immigration Act 2014) comes in at appeal stage BUT is 
mentioned in Appendix FM and decision-makers should anticipate it



Private life

Paragraph 276ADE(1) of Part 7 of the Immigration Rules

Valid application + suitability (Appendix FM) and:
(iii) has lived continuously in the UK for at least 20 years (discounting any period of 
imprisonment); or

(iv) is under the age of 18 years and has lived continuously in the UK for at least 7 
years (discounting any period of imprisonment) and it would not be reasonable to 
expect the applicant to leave the UK; or

(v) is aged 18 years or above and under 25 years and has spent at least half of his life 
living continuously in the UK (discounting any period of imprisonment); or
(vi) subject to sub-paragraph (2), is aged 18 years or above, has lived continuously in 
the UK for less than 20 years (discounting any period of imprisonment) but there 
would be very significant obstacles to the applicant’s integration into the country to 
which he would have to go if required to leave the UK.

- Half of life applicants now can apply for ILR after 5 years!



20 years

• Continuous residence is defined in para 276A
• Will be broken if leave UK without existing leave on departure and/or 

return
• Will be broken by imprisonment
• Will be broken by more than 18 months absence
• Key is evidence – entry stamp, tenancy agreements, bills, DWP/HMRC, 

payslips, qualifications, photographs, statements from friends, family and 
community members (e.g. from place of worship)

• In Mahmood (paras. S-LTR.1.6. & S-LTR.4.2.; Scope) Bangladesh [2020] 
UKUT 376 (IAC), appellant had lived in UK under false identity but had never 
used deception in an application so S-LTR 4.2 did not apply. S-LTR.1.6 was 
not designed to cover deception cases so also did not apply

https://www.bailii.org/uk/cases/UKUT/IAC/2020/376.html


Not reasonable for child to leave

Does this question need to be asked at all, if it’s agreed by all that it’s not 
reasonable? Secretary of State for the Home Department v AB (Jamaica) 
and AO (Nigeria) [2019] EWCA Civ 661 says yes, but then the answer will 
simply be no

King LJ (family specialist) quotes Sir James Munby P that contact is a 
‘fundamental element of family life and is almost always in the interests 
of the child…to be terminated only in exceptional circumstances…as a 
last resort’ and says this is ‘reflected in the terms of section 117B(6(a)’ 
(paras 107 – 108)



Not reasonable for child to leave

NA (Bangladesh) & Ors v Secretary of State for the Home Department 
[2021] EWCA Civ 953 asked: is what Elias LJ said in R (on the 
application of) MA (Pakistan) & Ors v Upper Tribunal (Immigration and 
Asylum Chamber) & Anor [2016] EWCA Civ 705 about section 117B(6) 
establishing ‘as a starting point that leave should be granted unless 
there are powerful reasons to the contrary’ still correct?
KO (Nigeria) v SSHD [2018] UKSC 53 agreed with what Elias LJ had said 
about the reasonableness question focusing only on factors relating to 
the child rather than wider public interest matters such as conduct & 
immigration history of parents BUT Lord Carnwath said that parents’ 
immigration status/history is relevant to real world consideration of 
circumstances in which child would find themselves on return – would 
parents be there because they otherwise have no basis of stay in UK? 



Not reasonable for child to leave

NA (Bangladesh) interprets Lord Carnwath as saying that the 
starting point is the ‘natural expectation’ that a child would go 
with their parents, subject to evidence showing it would not be
reasonable for him or her to be expected to do so ( para 27)
Home Office guidance (11 October 2021, pp. 52 - 54) still says ‘the 
starting point is that we would not normally expect a qualifying 
child to leave the UK’…but then refers to KO (Nigeria) and the 
‘natural expectation’
Guidance says relevant factors are citizenship, country situation, 
extent of family ties in UK or in country of proposed return, 
exposure to culture, diaspora, language, country itself



Not reasonable for child to leave

Seven years from age four is likely to be more significant; stability & 
continuity generally in a child’s best interest: Azimi-Moayed and others 
(decisions affecting children; onward appeals) [2013] UKUT 00197 (IAC) 
(para 13(4)

If child does succeed here, then parent can succeed on section 117B(6) 
NIAA 2002 which bypasses all other section 117B considerations –
confirmed in Runa v SSHD [2020] EWCA Civ 514. 

NA (Bangladesh) says this why 7-year rule still provides a benefit (para 
31).



Very significant obstacles 

Parveen v SSHD [2018] EWCA Civ 932, per Underhill LJ at para 14 (re 
correctness of Treebhawon v SSHD [2017] UKUT 12 (IAC)):

It is fair enough to observe that the words "very significant" connote an 
"elevated" threshold, and I have no difficulty with the observation that 
the test will not be met by "mere inconvenience or upheaval". But I am 
not sure that saying that "mere" hardship or difficulty or hurdles, even if 
multiplied, will not "generally" suffice adds anything of substance. The 
task of the Secretary of State, or the Tribunal, in any given case is simply 
to assess the obstacles to integration relied on, whether characterised as 
hardship or difficulty or anything else, and to decide whether they regard 
them as "very significant"



…to integration

SSHD v Kamara [2016] EWCA Civ 813

‘The idea of "integration" calls for a broad evaluative judgment to be 
made as to whether the individual will be enough of an insider in terms 
of understanding how life in the society in that other country is carried 
on and a capacity to participate in it, so as to have a reasonable 
opportunity to be accepted there, to be able to operate on a day-to-day 
basis in that society and to build up within a reasonable time a variety of 
human relationships to give substance to the individual's private or 
family life.’ 

Think about past experience of that country, current vulnerabilities



Private life considerations in statute

Nationality, Immigration and Asylum Act 2002 (amended by Immigration Act 2014)

Part 5A applies where a court or tribunal is required to determine whether a decision 
disproportionately breaches Article 8 ECHR

Section 117B (1) The maintenance of effective immigration controls is in the public interest.

(2) It is in the public interest, and in particular in the interests of the economic well-being of the 
United Kingdom, that persons who seek to enter or remain in the United Kingdom are able to speak 
English, because persons who can speak English—(a) are less of a burden on taxpayers, and (b) are 
better able to integrate into society.

(3) It is in the public interest, and in particular in the interests of the economic well-being of the 
United Kingdom, that persons who seek to enter or remain in the United Kingdom are financially 
independent, because such persons—(a) are not a burden on taxpayers, and (b) are better able to 
integrate into society.

(4) Little weight should be given to—(a) a private life…that is established by a person at a time when 
the person is in the United Kingdom unlawfully.

(5) Little weight should be given to a private life established by a person at a time when the person's 
immigration status is precarious.



Reminders that…

Being able to speak English is not a positive factor in the balancing 
exercise: Forman (ss 117A-C considerations) [2015] UKUT 00412 (IAC)

Financially independent means not financially independent on the state: 
Rhuppiah (Appellant) v SSHD (Respondent) [2018] UKSC 58 (paras 52 –
57)

Section 117A(2) ‘In considering the public interest question, the court or 
tribunal must (in particular) have regard’ to the statutory considerations 
provides a limited degree of flexibility, also a small degree of flexibility in 
‘little weight’: Rhuppiah (para 49)

Precarious means anything other than ILR: Rhuppiah (para 44)



The effect of delay

EB Kosovo (FC) (Appellant) v SSHD (Respondent) [2008] UKHL 41, approved in R 
(on the application of Agyarko and Ikuga) (Appellants) v SSHD (Respondent) 
[2017] UKSC 11, at para 52
3 effects of delay:
1. Applicant might develop closer personal and social ties and establish 

deeper roots in the community
2. Sense of impermanence in a relationship entered into when applicant has 

precarious immigration status will fade if years pass without a decision 
being made and the expectation will grow that if the authorities had 
intended to remove the applicant they would have taken steps to do so. 
This may affect the proportionality of removal

3. Delay may be relevant in reducing the weight otherwise to be accorded to 
the requirements of firm and fair immigration control



What constitutes private life

In principle, positive contribution to the community is capable of 
affecting the weight to be given to the maintenance of effective 
immigration control, but would expect it to make a difference to the 
outcome of immigration cases only in a relatively few instances where 
the positive contribution to this country is very significant: UE (Nigeria) & 
Ors v SSHD [2010] EWCA Civ 975

Disproportionate to refuse leave to appellant whose care for his 
quadriplegic friend Mr R. was irreplaceable in the broader, more nuanced 
and emotional sense and would almost certainly signal the end of Mr R's 
acting career. This appellant had always been lawfully present: Lama 
(video recorded evidence -weight – Art 8 ECHR) [2017] UKUT 00016 (IAC)



Family life

Appendix FM: Family Member:

1. Family life as a partner

2. Bereaved partner

3. Victim of domestic abuse 

4. Family life as a child of a person with limited leave as a partner or 
parent

5. Family life as a parent of a child in the UK

6. Adult dependent relative



Partner

Suitability (Section S-EC & S-LTR: these paras under partner category 
apply to other categories too). Some differences between EC & LTR paras 
& note some mandatory & some discretionary – double check SSHD

Eligibility (Sections E-ECP & E-ELTRP)

• Relationship requirements

• Immigration status requirements (LTR only)

• Financial requirements (specified income/savings and adequate 
accommodation)

• English language requirement



Changes in circumstances post 
application

Begum (employment income, Rules/Article 8) Bangladesh [2021] UKUT 
115 (IAC)

Checks revealed no longer in employment

Do not need to continue in (equal) employment after date of application: 
rules are not framed in that way (para 20). Compare Appendix FM-SE 
focus on period prior to application to rules for ADR applicants which 
focus on future: ‘will have’ adequate accommodation (paras 24 – 25)

However, Immigration Rules do include the discretionary power to cancel 
entry clearance or permission where that has been a change of 
circumstances – see new para 9.20.1 in Part 9

https://www.bailii.org/uk/cases/UKUT/IAC/2021/115.html


Exceptions to eligibility requirements – (a)

• Where para EX.1. applies
• Only on leave to remain applications, not entry clearance
Option (a)
(i) the applicant has a genuine and subsisting parental relationship with a 
child who-
(aa) is under the age of 18 years, or was under the age of 18 years when the 
applicant was first granted leave on the basis that this paragraph applied;
(bb) is in the UK;
(cc) is a British Citizen or has lived in the UK continuously for at least the 7 
years immediately preceding the date of application; and
(ii) taking into account their best interests as a primary consideration, it would 
not be reasonable to expect the child to leave the UK [see earlier slide]



Genuine & subsisting parental relationship

SSHD v AB (Jamaica) & Anor [2019] EWCA Civ 661 looked at R (RK) v SSHD 
[2016] UKUT 00031 (IAC) and SR (subsisting parental relationship – s117B(6)) 
Pakistan [2018] UKUT 00334 (IAC)
• Do not need to have parental responsibility in law, what is important is that 

that the individual can establish that they have taken on the role that a 
'parent' usually plays in the life of their child.

• For section 117B(6(a) do not need an element of direct parental care 
because unlike with para 399 of the Immigration Rules do not have to show 
it would not be reasonable to expect the child to leave the UK AND there is 
no other family member who is able to care for the child in the UK

• On the facts, limited indirect contact not sufficient – about identity not 
relationship

• See King LJ comments on how to interpret family court orders



Not reasonable for child to leave

British children used to rely on right to exercise EU citizenship, meaning 
they should not be forced to leave the territory of the EU

British citizenship in itself still relevant:

ZH (Tanzania) (FC) (Appellant) v SSHD (Respondent) [2011] UKSC 4

The fact of British citizenship does not trump everything else. But it will 
hardly ever be less than a very significant and weighty factor against 
moving children who have that status to another country with a parent 
who has no right to remain here, especially if the effect of doing this is 
that they will inevitably lose those benefits and advantages for the rest of 
their childhood (per Lord Hope, at para 41, see also Lady Hale at paras 30 
– 32, relying on UNCRC re identity and Lord Kerr at para 47)



Section 117B(6)

(6) In the case of a person who is not liable to deportation, the public 
interest does not require the person's removal where—

(a) the person has a genuine and subsisting parental relationship with a 
qualifying child, and

(b)it would not be reasonable to expect the child to leave the United 
Kingdom.

• Do not have to show any other Appendix FM requirements met

• Remember that winning on this alone puts the individual on the 10-
year-route to settlement – if they can meet requirements of parent 
route without Section EX then they benefit from the 5-year route



Exceptions to eligibility requirements – (b)

Option (b) the applicant has a genuine and subsisting relationship with a 
partner who is in the UK and is a British Citizen, settled in the UK, or in the UK 
with refugee leave, or humanitarian protection, in the UK with limited leave 
under Appendix EU in accordance with paragraph GEN.1.3.(d), or in the UK 
with limited leave as a worker or business person under Appendix ECAA 
Extension of Stay in accordance with paragraph GEN.1.3.(e), and there are 
insurmountable obstacles to family life with that partner continuing outside 
the UK.

EX.2. For the purposes of paragraph EX.1.(b) “insurmountable obstacles” 
means the very significant difficulties which would be faced by the applicant 
or their partner in continuing their family life together outside the UK and 
which could not be overcome or would entail very serious hardship for the 
applicant or their partner.



Insurmountable obstacles

• Implies they are leaving together

• Not obstacles that are literally impossible to surmount, definition 
amended after Agyarko (see paras 43 – 45)

• SSHD guidance: look at country situation, serious cultural barriers, 
impact of disability, serious illness. Lack of knowledge of language 
spoken in that country or change in quality of life unless can show 
particular hardship. Separation from extended family members also 
not usually an insurmountable obstacles, unless unusual dependency

• See expectations for corroborating evidence R (Kaur) v SSHD [2018] 
EWCA Civ 1423, especially of situation in home country

• Can partner legally move there? May need expert immigration advice



Victims of domestic violence

• Very important to remember must already have had leave as a partner. 
Challenge to this in FA (Sudan) v SSHD [2021] EWCA Civ 59 was dismissed

• MY (Pakistan) v Secretary of State for the Home Department [2021] EWCA 
Civ 1500. MY had raised reasons he could not return to Pakistan, amounting 
to a human rights claim, but SSHD refused to consider them as DVILR 
application ‘is not considered to be a human rights based application’ and 
cannot make more than 1 app at a time

• MY argued SSHD should be regarded for the purpose of s 82(1)(b) NIAA
2002 as having made a decision to refuse his human rights claim

• CoA said applications for leave to remain and a human rights claim are 
conceptually different kinds of thing, former does not necessarily include 
latter. Can refuse application and defer decision on HR claim

https://www.bailii.org/ew/cases/EWCA/Civ/2021/59.html
https://www.bailii.org/ew/cases/EWCA/Civ/2021/1500.html


Victims of domestic violence

• CoA also says that DVILR applications are essentially about 
establishing relationship has broken down permanently as a result of 
domestic violence. This may engage article 8 (moral and physical 
integrity) but that is as a result of the violence, not of being removed 
from the UK (which is what a human rights claim is about). This 
distinguishes DVILR from other Appendix FM categories where it is the 
removal itself which would interfere with the relevant family 
relationship

• This leaves applicants vulnerable – if the DVILR application is refused
they then have to make human rights claim as an overstayer. Underhill 
LJ has some concern about that but cannot treat SSHD as having 
refused human rights claim as a result. But this needs a JR…



Adult dependent relatives

Section E-ECDR – entry clearance only, if in-country consider 
276ADE(1)(vi) (very significant obstacles)

As a result of illness or disability, require long term care to perform 
everyday tasks (Appendix FM-SE para 34 requires independent
professional medical evidence)

Care not available OR not affordable

Britcits v Secretary of State for the Home Department [2017] EWCA Civ 
368 – standard of care required for a particular applicant can include 
emotional & psychological requirements (para 59)

Country evidence about attitudes/provision for elder care can be useful



Family life between adult family members

Mobeen v SSHD [2021] EWCA Civ 886 – widow of 66, house in Pakistan 
burnt down, no significant health issues

No need to prove exceptional dependency:

• ‘effective real or committed support’, including emotional support

• ‘co-habitation is generally a strong pointer’ ‘very powerful factor’

• ‘cultural or social traditions’ (gender can be relevant here)

Arrangements that can be made in Pakistan are immaterial to whether 
family life exists, but are potentially relevant to proportionality

Existence of ADR rules are a powerful factor in proportionlity assessment

https://www.bailii.org/ew/cases/EWCA/Civ/2021/886.html


Chikwamba & immigration status 
requirement

If an applicant - even if residing in the UK unlawfully - was otherwise 
certain to be granted leave to enter, at least if an application were made 
from outside the UK, then there might be no public interest in his or her 
removal. The point is illustrated by the decision in Chikwamba – Agyarko, 
para 51

Younas (section 117B(6)(b); Chikwamba; Zambrano) [2020] UKUT 00129 
(IAC) – is article 8 ECHR engaged? Will application abroad be granted? Is 
there a public interest in being required to leave and how much weight to 
attach to it? Is the interference with family life justified?

Yes because she came as a visitor intending to stay, even though (pre-
school age) daughter would be separated from father from 9 months by 
having to return with her mother



GEN.3.2 exceptional circumstances

Wording comes from Agyarko (para 45). In cases involving precarious family 
life, something ‘very compelling’. 

Don’t need to show insurmountable obstacles outside rules: GM (Sri Lanka) v 
SSHD [2019] EWCA Civ 1630, paras 47 – 49 

Does not include private life considerations

MM Lebanon v SSHD [2017] UKSC 10 (para 103): The issue is not whether there 
has been a "near miss" from the figure in the rules, but the weight to be given 
to any factors weighing against the policy reasons relied on by the Secretary of 
State to justify an extreme interference with family life. One such factor may be 
the extent to which the family, while not complying with the MIR, would in 
practice be a burden on the state. The other Jeunesse factors pointed strongly 
in favour of the applicants.



Asking for indefinite leave to remain

The ‘Family Policy’ says there may be rare cases in which either a longer period 
of leave or an early grant of ILR is considered appropriate, because there are 
other particularly exceptional or compelling reasons to grant leave for a longer 
period (or ILR). 

There must be sufficient evidence to demonstrate the individual circumstances 
are not just unusual but can be distinguished to a high degree from other cases

Reasons to grant ILR early, are likely to be easily identifiable on their individual 
facts, for example, where it is considered that the precariousness of limited 
leave would create such serious distress as to have a disproportionately 
detrimental effect on the person’s health or welfare that it would prevent 
recovery or development. The threshold is high and concerns the direct effect 
on the person concerned. 

https://www.gov.uk/government/publications/family-life-as-a-partner-or-parent-private-life-and-exceptional-circumstance


Huang on family life

‘Human beings are social animals. They depend on others. Their family, 
or extended family, is the group on which many people most heavily 
depend, socially, emotionally and often financially. There comes a point 
at which, for some, prolonged and unavoidable separation from this 
group seriously inhibits their ability to live full and fulfilling lives. Matters 
such as the age, health and vulnerability of the applicant, the closeness 
and previous history of the family, the applicant's dependence on the 
financial and emotional support of the family, the prevailing cultural 
tradition and conditions in the country of origin and many other factors 
may all be relevant.’

Huang (FC) (Respondent) v. SSHD (Appellant) and Kashmiri (FC) 
(Appellant) v. SSHD (Respondent) (Conjoined Appeals) [2007] UKHL 11



Beoku-Betts on family life

‘4. .... To insist that an appeal to the Asylum and Immigration Tribunal 
consider only the effect upon other family members as it affects the 
appellant, and that a judicial review brought by other family members 
considers only the effect upon the appellant as it affects them, is not only 
artificial and impracticable. It also risks missing the central point about 
family life, which is that the whole is greater than the sum of its 
individual parts. The right to respect for the family life of one necessarily 
encompasses the right to respect for the family life of others, normally a 
spouse or minor children, with whom that family life is enjoyed.’

6. Beoku-Betts (FC) (Appellant) v Secretary of State for the Home 
Department (Respondent) [2008] UKHL 39 (per Lady Hale)



Deportation and Article 8

Hesham Ali (Iraq) v SSHD [2016] UKSC 60 reaffirms factors in ECtHR cases of 
Boultif v Switzerland, Uner v Netherlands, Maslov v Austria

• Nature & seriousness of offence

• Committed as juvenile or adult?

• Time since offence and conduct during that period

• Time spent in country of expulsion

• Solidity of social, cultural and family ties with host country – makes a 
difference whether came to country during his or her childhood and youth

• Family situation, length of marriage, children and ages, children’s best 
interests, seriousness of difficulties spouse and children likely to encounter 
in country of expulsion



Deportation and private life

Part 13 of the Immigration Rules & Section 117C NIAA 2002 – split tests 
based on whether you have a sentence of 4 years+ or less

See section 117D(4) for how sentences are defined – suspended, 
consecutive do not count towards total

Persistent offender or 12 months – 4 years sentence:

‘Exception 1’ or para 399A (different order in Rules and legislation)

(a) C has been lawfully resident in the United Kingdom for most of C's life,

(b) C is socially and culturally integrated in the United Kingdom, and

(c) there would be very significant obstacles to C's integration into the 
country to which C is proposed to be deported.



Here since childhood

Sanambar v SSHD [2021] UKSC 30 

• Brought to UK lawfully aged 9 from Iran

• Convicted aged 17 of several knifepoint robberies, 3 years detention 

• Proceedings ongoing since 2013

• Approves R (Akpinar) v Upper Tribunal [2014] EWCA Civ 937 that
there is no rule requiring state to show ‘very serious reasons’ for 
deporting young adult resident since childhood – Maslov and Uner
were a conventional balancing exercises

• Approves Kamara re meaning of integration (see earlier slide)

https://www.bailii.org/uk/cases/UKSC/2021/30.html


Here since childhood

• Can speak (but not read/write) language, academically capable and 
interested in being a mechanic, offending history showed he was 
‘assertive’ and had ‘robustness of character’, read alongside psych 
evidence about positive results from treatment for trauma after 
experiencing domestic violence 

• No relatives in Iran but mother had visited for 2 weeks in 2008 and 
2012 and had a friend there – tribunal properly able to infer she 
would provide some assistance or support

• Sir Declan Morgan comments sentence would have been higher if 
older (para 51) – but this is factor in his favour if applying Maslov

• 5 years since UT decision – might be a fresh claim



Deportation and family life

Para 399 of Immigration Rules: 

Genuine & subsisting parental relationship (see above slides on section 
EX) 

OR genuine & subsisting partner relationship 

AND unduly harsh to live in country where person is to deported 

AND unduly harsh to remain in the UK without the person who is to be 
deported

But section 117C(5) ‘Exception 2’ just says ‘effect of C’s 
deportation…would be unduly harsh



Unduly harsh

KO (Nigeria) v SSHD [2018] UKSC 53 finally resolved debate over whether 
seriousness of offending is relevant to ‘unduly harsh’ assessment. It is 
not, because the seriousness is already taken into account by the 
different brackets which have different tests (i.e. 12 months to 4 years 
versus 4 years +)

However, introduced a new debate with Lord Carnwath’s comment that 
‘One is looking for a degree of harshness going beyond what would 
necessarily be involved for any child faced with the deportation of a 
parent.’ CoA cases following this assumed this meant you needed more 
than trauma and long term adverse consequences



Unduly harsh

HA (Iraq) v SSHD [2020] EWCA Civ 1176 – cannot actually define harshness that 
would be suffered by any child. The underlying question for tribunals is 
whether the harshness which the deportation will cause for the partner and/or 
child is of a sufficiently elevated degree to outweigh that public interest, 
remembering there is a higher (very high) level in the ‘very compelling 
circumstances’ test applying to 4+ year offenders

Zoumbas said must have clear idea of chil’ds circumstances and carefully 
examine all relevant factors – Peter Jackson LJ adds that section 55 duty falls 
on decision-maker (does not cite but similar to JO and Others (section 55 duty) 
Nigeria [2014] UKUT 00517 (IAC)). Look at matters from the individual child’s 
point of view (para 155)

No hierarchy between physical and non-physical harm (para 159)



Unduly harsh

TD (Albania) v SSHD [2021] EWCA Civ 619 – persistent offender, British 
partner and 3 British children. 

Unduly harsh for children to live in Albania (ages, lack of language) but 
fact TD was breadwinner & partner would need to resort to welfare 
benefits did not mean deportation not justified. Children’s progress in 
school had not been affected by imprisonment

Reid v SSHD [2021] EWCA Civ 1158 – close, loving and supportive 
relationship with 16-year-old’s mother ‘bound to alleviate the harshness 
of an enforced separation from his father’. 

Fact out of prison for a decade before enforcement of deportation order 
began in 2017 not legally relevant to undue harshness

https://www.bailii.org/ew/cases/EWCA/Civ/2021/619.html
https://www.bailii.org/ew/cases/EWCA/Civ/2021/1158.html


4+ years: very compelling circumstances

Para 398(c)/Section 117C(6) NIAA 2002: the public interest in deportation 
will only be outweighed by other factors where there are very compelling 
circumstances over and above those described in paragraphs 399 and 
399A/exceptions 1 and 2.

Unuane v The United Kingdom (application no. 80343/17). UT had failed 
to apply factors to Mr Unuane as opposed to just his partner and the 
seriousness of the particular offence(s) committed by the applicant was 
not of a nature or degree capable of outweighing the need for him by the 
family and best interests of the children, especially his youngest child 
who had a heart defect and was awaiting surgery, so as to justify his 
expulsion. Note there was probation report saying no risk of reoffending.

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-205796%22]}


Chronic appeals to the UT

AA (Nigeria) v SSHD [2020] EWCA Civ 1296: This appears to me to be a 
case in which the Upper Tribunal has interfered merely on the grounds 
that its members would themselves have reached a different conclusion.

KB (Jamaica) v SSHD [2020] EWCA Civ 1385 repeats comments in UT (Sri 
Lanka) v SSHD [2019] EWCA Civ 1095that ‘it is not the case that the UT is 
entitled to remake the decision of the FTT simply because it does not 
agree with it, or because it thinks it can produce a better one’

Lowe v SSHD [2021] EWCA Civ 62 It was not necessary for the FTT to deal 
with a case that was not being made by the Respondent. The appeal to 
the FTT was "the first and last night of the show", not a "dress rehearsal". 

https://www.bailii.org/ew/cases/EWCA/Civ/2020/1385.html
https://www.bailii.org/ew/cases/EWCA/Civ/2021/62.html
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