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Overview

• Today’s training will cover 2 topics:

1) The section 33 Limitation Act discretion: A v Hoare and
beyond;

2) When a duty of care will arise in negligence claims against
public authorities in sexual abuse claims, looking at recent
authorities, and the alternative remedy under the Human
Rights Act.



1) The s.33 LA 1980 Discretion: A v Hoare 
and Beyond

• A v Hoare (the National Lottery Rapist case) marked a radical 
development in historical abuse claims 

• Previously, s.11 of the Limitation Act 1980 did not apply to cases 
involving deliberate harm (Stubbings v Webb [1993] AC 498, HL)

• This did not cause any practical issue as employers could not then 
be vicariously liable for assaults committed by an employee

• That changed with Lester v Hesley Hall [2002] 1 AC 25, which 
decided that they could be so liable if there was a sufficiently 
close connection between the work performed and the abuse.



A v Hoare

• As a result the Stubbs decision became anomalous and problematic

• Enter Iorwath Hoare….who committed an attempted rape on the 
victim in 1994, then in 2004 – whilst on day release from prison, and 
still a serving prisoner - won £7million on the National Lottery 

• The HL held that in terms of the date of knowledge of the injury, 
section 14 was restricted to considering V’s actual and imputed 
knowledge;

• However, s.33 LA 1980 provides a solution, enabling the judge to 
consider things broadly, with any psychological injury considered as 
part of the “reasons for…the delay on the part of the [claimant]”



S.33 Limitation Act 1980

S.33 LA 1980 provides that the following should be taken into 
account in deciding whether to exclude (extend) the ordinary 3-
year time limit for PI claims:

a. The length of and the reasons for the delay on C’s part

b. The extent to which the evidence is likely because of the 
delay to be less cogent

c. The conduct of the D after the cause of action arose



S.33 Limitation Act 1980

d. The duration of any disability arising from the incident

e. The extent to which C acted promptly and reasonably after he 
knew that D’s actions might give rise to a cause of action

f. The steps taken by C to obtain expert, medical, and legal 
advice.



A v Hoare: Act II

• Hoare was remitted to the High Court, and decided by 
Coulson J: [2008] EWHC 1753 (QB)

• The judge excluded the ordinary time limit based on the 
following:

(a) The nature and seriousness of the underlying tortious 
wrong;

(b) The fact that one of the consequences of that wrong was D’s 
impecuniosity and inability to settle a damages claim; 



A v Hoare: Act II

(c) The fact that, prior to his lottery win, D’s impecuniosity 
meant that he was simply not worth pursuing in an action for 
damages. This was the principal reason for the C’s delay and 
one that the judge considered to be reasonable on the 
particular facts of the case.

(d) The fact that C acted promptly following D’s release from 
prison and his lottery win:



A v Hoare: Act II 

(e) The fact that there was a ‘clinically significant’ recurrence of 
C’s PTSD in 2004 after she learned of his release from prison 
and lottery win.

The judge commented that the case was “wholly exceptional” 
having regard to the very unusual factors of the life sentence 
and subsequent lottery win.



Delay on C’s part: psychological factors

In the subsequent cases where the s.11 time limit has been 
excluded the following, from Lady Hale in A v Hoare, has 
weighed strongly in the balance:

"… the perpetrators are so often people in authority over the 
victims, sometimes people whom the victims love and trust. The 
perpetrators have ways, some subtle and some not so subtle, of 
making their victims keep quiet about what they have suffered. 
The abuse itself is the reason why so many victims do not come 
forward until years after the event."



R v Wirral MBC [2010] 1 WLR 516

• C was abused at a Children’s Home in the 1970’s

• He made disclosures to the police in 2000 and sent a letter of 
claim in 2002, with a claim form issued in 2003

• The judge exercised his s.33 discretion, having regard to the 
following:

i. There were good reasons for the delay, i.e. those identified 
by Baroness Hale;



R v Wirral MBC [2010] 1 WLR 516

ii. The evidence would be less cogent, including because the 
abuser had died, but the evidence could still be cogent and 
reliable

iii. D had been slow to interview a number of witness and 
obtain the police file. It had been “going slowly in a half-hearted 
effort”

iv. It was surprising that it took C from 2000 to 2003 to bring a 
claim,  but the period was less than 3 years, and the judge 
doubted that it was very important;



R v Wirral MBC [2010] 1 WLR 516

v. The judge could see no reason why the Court could not assess 
the weight, consistency and cogency of the evidence during the 
trial

The Court of Appeal upheld his ruling on appeal. 



Balancing delay and prejudice to D

In Cain v Francis [2008] EWCA Civ 1451 , Smith LJ said:

"… the basic question to be asked is whether it is fair and just in 
all the circumstances to expect the defendant to meet the claim 
on its merits, notwithstanding the delay in its commencement. 
The length of the delay will be important, not so much for itself 
as to the effect it has had. To what extent has the defendant 
been disadvantaged in his investigation of the claim and/or the 
assembly of evidence both in respect of liability and quantum…”



D’s Conduct

In M v Birmingham Archdiocese [2009] EWHC 909 (QB) the 
Court found that the Ds had failed to properly investigate the 
complaints when they were made at the time the abuse 
occurred and did not seek to locate the abuser after he left the 
parish. The judge concluded:

"… the conduct of the defendant church after the cause of 
action arose favours the extension of the limitation period 
because the church did not make enquiries and take steps, 
which, given its position, it should reasonably have 
taken".



“All the circumstances of the case” 

In B v Nugent Care [2010] 1 WLR 516 this “catch all” provision 
was held to include:

i. The seriousness of the harm; and

ii. proportionality. 

The Court of Appeal held that it was a relevant factor that C did 
not claim any long-term psychological injury. Accordingly, the 
size/value of the claim is relevant



NA v Nottinghamshire Council [2014] 
EWHC 4005 (Admin)

• Males J summarised the Guidance provided in B v Nugent:

i) The burden is on the claimant to show that it would be 
equitable to disapply the limitation period.

ii) Where more than one claim is brought by a claimant, the 
discretion should be exercised separately in relation to each 
claim.



NA v Nottinghamshire Council [2014] 
EWHC 4005 (Admin)

iii) The longer the delay, the more likely it is that the defendant 
will be prejudiced, but this will always depend on the issues and 
the nature of the evidence going to those issues. Delay is not 
critical in itself, but only to the extent that it has an effect on the 
defendant's ability to defend the claim.

iv) If a fair trial is no longer possible, that will be the end of the 
matter. An action cannot be allowed to proceed if that would 
result in an unfair trial. But if a fair trial is possible 
notwithstanding that there is some prejudice, the balance of 
injustice needs to be considered….



NA v Nottinghamshire Council [2014] 
EWHC 4005 (Admin)

v) The troubled background of many claimants..must be taken 
into account. This will include…the fact that the lives of many 
such claimants deteriorate into alcohol and drug abuse and 
crime... The law must also recognise the inhibitions which abuse 
will often cause, making it difficult or impossible for claimants 
to describe what has happened to them, sometimes until well 
after they reach adulthood. Such considerations may provide a 
good reason for delay in commencing proceedings.



NA v Nottinghamshire Council [2014] 
EWHC 4005 (Admin)

vi) Developments in the law relating to vicarious liability… have made it 
easier for a claimant to establish liability against an employer or similar 
defendant because, in cases where the defendant is responsible in law 
for the conduct of the abuser…in consequence, the evidential focus in 
such cases is likely to be narrower than it previously was; so too, 
therefore, the effect of delay on the possibility of a fair trial will generally 
involve a narrower enquiry.



NA v Nottinghamshire Council [2014] 
EWHC 4005 (Admin)

vii) Ultimately the discretion is wide and unfettered, with all 
relevant circumstances needing to be taken into account, 
including those mentioned in section 33 itself, although this list 
is not exhaustive.

****************************************************



2) A duty of care in negligence claims 
arising from historical abuse?

• This vexed question has been the subject of consideration in a 
number of recent authorities

• The cases that we have so far looked at concerned the situation where 
a public authority is vicariously liable for a deliberate tort

• Those that we will now consider address the question of where a 
public authority may be liable in negligence where the abuse has been 
perpetrated by a third party

• This often turns, first and foremost, on the question of whether a duty 
of care was owed: either in negligence, or under the ECHR



N v Poole [2020] AC 780

• The Claimants, who were children, were housed by the 
defendant local authority and were subjected to harassment 
and abuse by neighbours

• The perpetrators were known by the D to engage in such 
behaviour

• Cs relied upon the duty under s.17 of the Children Act 1989, 
the duty to protect children’s welfare as giving rise to a 
common law duty of care



N v Poole [2020] AC 780

• The Cs appeal was dismissed by the Supreme Court:

• A public authority would owe the same common law duty as 
a private individual unless such a duty is excluded by the 
legislation from which the public authority’s powers were 
derived

• A public authority did not owe a duty of care just because it 
had statutory powers 



N v Poole [2020] AC 780

• A public authority could come under a common law duty to 
protect from harm in circumstances where the principles 
applicable to private individuals or bodies would impose such 
a duty: for example where the public authority had created a 
source of danger or had assumed a responsibility to protect 
the claimant from harm, unless the imposition of such a duty 
would be inconsistent with the relevant legislation.



Assumption of a responsibility

“Assumed a responsibility to protect the Claimant from harm”

• X (Minors) v Bedfordshire [1995] 2 AC 633 concerned both 
child abuse cases and education cases.

• In the child abuse cases the social workers had not assumed 
responsibility for the Claimants as they were not offering 
professional services and it was not reasonably foreseeable 
that the Claimants would rely on their reports. 



Assumption of a responsibility

• In the education cases, by contrast, the local authority had 
assumed responsibility for meeting the educational needs of 
pupils, and it was reasonably foreseeable that parents would 
rely upon the advice.

• In Barrett v Enfield [2001] 2 AC 550 the local authority 
assumed a responsibility towards a child in its care.



Assumption of a responsibility  

• Rowley v Secretary of State for Work and Pensions [2007] 1 
WLR 2861 - in carrying out his statutory duty to assess child 
support maintenance the Secretary of State did not assume a 
responsibility to the parent

• In Phelps v Hillingdon [2001] 2 AC 619 a responsibility was 
assumed by teachers and educational psychologists in 
relation to children with special educational needs



DFX v Coventry City Council [2021] EWHC 
1382 (QB)

• The Claimants were abused and neglected within the family 
home

• The local authority had been involved since 1995 but did not 
commence care proceedings until 2010

• The Claimants alleged that their parents were unfit to be 
parents and that this should have been obvious to the local 
authority, not least because of their father’s convictions for 
indecency towards teenagers



DFX v Coventry City Council [2021] EWHC 
1382 (QB)

• The Claimants argued that D had assumed a responsibility for 
their welfare

• The Court rejected this, saying that no duty of care was 
owed. There was no special feature of the case to indicate 
that the social workers had assumed a duty to exercise their 
functions with reasonable care and skill. The local authority 
was “merely operating a statutory scheme”



DFX v Coventry City Council [2021] EWHC 
1382 (QB)

• The Claimants also brought a claim under the HRA 1998 for a 
breach of Article 3 ECHR

• This required consideration, firstly, of whether it was 
equitable to extend the ordinary 12-month time limit



Article 3 ECHR

In order to establish a breach of Article 3 ECHR it was necessary for C to 
show that:

i. She was exposed to a real and immediate risk of harm;

ii. D knew or ought reasonably to have known about that risk; and

iii. D failed to take measures that were within the scope of its powers 
and which, judged reasonably, might have been expected to avoid 
that risk.



DFX v Coventry City Council [2021] EWHC 
1382 (QB)

• The claim under the HRA 1998 failed because the judge 
concluded that the social workers’ assessments were 
reasonable. They were faced with a a fast-changing situation 
and acted reasonably. In the circumstances, even if the judge 
was wrong on the duty of care, both the negligence claim 
and the claim under the HRA 1998 fell to be dismissed.  



A Duty of Care?

• The same conclusion was reached in HXA v Surrey CC [2021] 
EWHC 250 (QB), where no duty of care was found in relation 
to children who were abused whilst on the child protection 
register, but not in care. No claim was brought under the HRA 
1998

• Likewise in YXA v Wolverhampton CC [2021] EWHC 1444 (QB) 
no duty of care was found where, amongst other things, the 
local authority had provided “respite care” to the C, i.e. 
accommodation under s.20 CA 1989 



Article 3 ECHR

• In YXA v Wolverhampton CC it was common ground between 
the parties that the facts alleged would, if proved, give rise to 
a claim under the HRA 1998.

• It follows that HRA 1998 claims are now a far more likely 
vehicle for challenges alleging a breach of duty by public 
authorities.  It may be instructive to briefly consider 
limitation and the exercise of the discretion to extend the 
time limit.



Rabone v Pennine Care NHS Trust [2012] 
2 AC 72

• It is well known that by s.7(5) HRA 1998 a claim must be 
brought within 12 months or “such longer period as the 
court…thinks equitable having regard to all the 
circumstances”

• In Rabone the Claimants were the parents of M who died 
whilst a voluntary inpatient

• They brought a claim for damages under the HRA 1998 for a 
breach of Article 2 ECHR



Rabone v Pennine Care NHS Trust [2012] 
2 AC 72

• The proceedings were issued 16 months after M’s death, so 4 months 
outside the ordinary time limit. 

• Lord Dyson said:

"The relevant principles are not in dispute. The court has a wide 
discretion in determining whether it is equitable to extend time in 
the particular circumstances of the case. It will often be 
appropriate to take into account factors of the type listed in 
section 33(3) of the Limitation Act 1980 as being relevant…in 
respect of personal injury or death…



Rabone v Pennine Care NHS Trust [2012] 
2 AC 72

….These may include the length of and reasons for the delay in 
issuing the proceedings; the extent to which, having regard to the 
delay, the evidence in the case is or is likely to be less cogent than 
it would have been if the proceedings had been issued within the 
one-year period; and the conduct of the public authority after the 
right of claim arose, including the extent (if any) to which it 
responded to requests reasonably made by the claimant for 
information…



Rabone v Pennine Care NHS Trust [2012] 
2 AC 72

…However…the words of section 7(5)(b) of the HRA mean what 
they say and the court should not attempt to rewrite them. There 

can be no question of interpreting section 7(5)(b) as if it contained the 
language of section 33(3) of the Limitation Act 1980.”

• In other words, it would seem, the matters referred to in s.33 LA 1980 
may be relevant to the exercise of the s.7(5) HA 1998 discretion, but 
the language of s.33 is not relevant!!



Rabone v Pennine Care NHS Trust [2012] 
2 AC 72

• On the facts an extension of time was granted because:

a. D would not be prejudiced by the short delay

b. Cs had acted reasonably in waiting for an internal investigation to be 
completed

c. Cs had a good claim for a violation of the ECHR.

***********************************************************
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