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Agenda

We will:

a) go through the various options at the police station;

b) consider the pros and cons of each approach;

c) consider how a particular approach could impact upon a 
defendant’s trial; and

d) provide some closing thoughts.



Police Station Interviews

The reality is that there is no right answer; hindsight is a wonderful
thing, each case will depend on the case and the defendant.

Our experience is also that counsel often don’t appreciate the practical
realities of the decision making process that has to be undertaken, at
speed, at the police station.

Interviews are now being used as an opportunity to get an account to
be provided to the Crown at any subsequent trial.



The Options

1. No comment. 

2. Prepared statement.

3. Full comment.



Legislation / Codes ( Interviews)

PACE Code C (2019), PACE Code E (2018) and PACE Code F (2018) govern 

how police conduct interviews. 

Of Note is PACE Code C, Code 11.1A 

“Sufficient information”

Guidance Note 11ZA



Silence and Adverse Inferences
Perhaps the greatest concern with silence in interview (no comment) is the 
prospect of an adverse inference at trial (per Section 34 of the Criminal Justice and 
Public Order Act (CJPOA) 1994)

Section 34 allows an inference to be drawn if:

– a suspect is silent when questioned under caution prior to charge and,

– subsequently relies upon a relevant fact at Court, 

–which he or she could reasonably have been expected to mention when 
questioned.

– s34(1)(b) at the point of charge cannot be forgotten 



Silence and Adverse Inferences

Just because a suspect declines to answer questions, does not
automatically mean that an adverse inference can be drawn. It is only
when he or she later seeks to put forward an account or explanation
that the adverse inference provision is triggered.

An adverse inference will not be appropriate if there is a good enough
reason as to why.

Inferences are not appropriate when a fact relied on at trial was not
known at the time of questioning (per Nickolson [1999] Crim L.R 61,
CA).



Legal Advice to Remain Silent

GET IT ON THE RECORD 

Why is this important? 

Won’t it lift the veil of privilege? 

R v Beckles [2005] 1 WLR 2829 

R v Seaton [2010] EWCA Crim 1980; 2011 1 Cr 

If the veil is not lifted, in what situations will it be?



Accounting for objects, substances, marks or 
presence at a particular place

An adverse inference can be drawn (s36 CJPO Act 1994) for a failure, if 
asked, to account for objects, substances or marks.

An adverse inference can be drawn (s37 CJPO Act 1994) for a failure, to 
account for presence at a particular place.



Prepared Statements

A defendant can choose to provide a prepared statement.

Divisive topic



Issues with Prepared Statements 

A fact in a prepared statement that is later shown to be untrue will
potentially be more dangerous than a no comment interview.

May prove dangerous for an innocent person who subsequently
discovers at trial that something significant has been omitted



Benefits of Prepared Statements

Allows control of the interview

Emasculates any adverse inference direction to subsequently be given 

at trial 

Beneficial where you have concerns that the client may have capacity 

issues but has been deemed fit for interview 



Comment Interviews

An adverse inference can still be sought after a full comment interview.

When might a comment interview be recommended?

Comment interviews can be more attractive where they will not likely
be challenged by forensic/ cell site/ telephone date.



Comment Interviews

The real risks of comment interviews are:

–Facts relied on that are shown to be demonstrably untrue and self 
serving.

–Relying on a defence at trial that is different to the one put forward 
in interview.

–Inconsistency with the defendant’s evidence at trial or 
inconsistency with first accounts given to the police / witnesses at 
the scene.



Pros and Cons of each option

The truth is there is no ‘right’ answer it will depend on the client and 
the case. 

The starting point should always be ‘what will serve the defendant best 
at trial’ or ‘what will be the least bad at trial’.

Unless of course the defendant is able to provide evidence that would 
exculpate them if properly investigated. 



Concluding Thoughts

Solicitors in the police station are not in the fortunate position of having
all the evidence and have to provide advice in the absence of this.

A full comment interview can sometimes lead to a non court disposal.

Ultimately there is no right answer; just be aware of the potential
pitfalls.
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Thanks for watching!

Any Questions?


